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From: Sonia Lopez 
To: 
Adelstein. Jordan Goldstein, Lisa Zaina. Daniel Gonzalez. Christopher Libertelli, Matthew Brill 
Date: 
Subject: FCC UNE-P LETTER 

Attached you will find the FCC UNE-P letter from Mr. John Gibbons 

Thank you, 

Sonia Lopez 
Marketing - Administrative Assistant 
TMC Communications 
125 East De La Guerra. Suite 201 
Santa Barbara, CA 93101 
Tel: (805) 965-8620 or (866) 999-1 133 
Fax: (877) 965-7822 
E-mail: slopez@tmccom.com 
Visit us on the web at w . t m c c o m . c o m  

Mike Powell, Kathleen Abernathy, Michael Copps, Kevin Martin, Commissioner 

Thu. Feb 13,2003 2:50 PM 

mailto:slopez@tmccom.com
http://w.tmccom.com
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Fchrua ry  13. 2003 

l lonorahle M i c h  aeI K .  Pornell. Chairman 
Honurahle Kathleen Ahernath  y .  C'ammissioncr 
I lonorahlc M ich  ael Copps. Commissioner 
Honorable K e v i n  Man in .  Cmnmis,iuner 
I lnnorohlc Jonathan Adel sicin. Comniissioncr 
Fcdcri l l  Catununicat ions Commii,ion 
445 12th Street SW 
Washing  tan. DC 20551 

Re:  ExParfe 
CC Docket Nos. 01-338, 96-98. a n d  98-147 

Dear Chainn an Pwvell and Cummisi ioncrs. 

I. Ihe i i n d c r s i g n c d  c h i c l ' r x r c u t i v c  o f l i c c r o f n  compet i t i ve  pruv idc r of local telecomrnunic ations 
SSI\'ICCS. have rcviewcd thc nel\\ork element uiihu ndl ing principlcs and s t a n d a r b  set fomh by  the 
Nationa I AIIK iat ion of Regulalory lllilit y Comm~ssione rs ("NARUC.. I i n  the i r  Feb rua ry  6. 
2003 Isttcr l i l cd  in) this proceedin 8.' I am Hr i r i i i g  IO cxprcs? m y  full and unequivocal support far 
1111. N A K  I IC frame work. 

Viir mdustr y has investr d hil l iuns o f  dullars m inlrastructur c. and ha* c Icd the w a y  in deplu y i n g  
i n n w a t i w  l ~ c a l  telecom n i u n i c ~ i o n s  ccrbicc< 10 ini l l ions of con~wners thraug hout the Uni tcd 
Sratci. Our business plans havc hccn developed i n  reliance upon the twin promises of  thc 1996 
l ' ~ l e ~ i i n i r n ~ i i i ~ a t i ~ n ~  Act and 5tatc and tcdcral onhundl i i ig  d e s  I beliebe that the NARUC 
i r a m c n u  rk would a l l o ~ '  our industr y a f a i r  and r easonab lechance  to cont inue Io provide 
coinpz t i l i w  o f rc r inga  to thc inilliwi o f  rcwiencei and sma I1 husinc 5c cnnsume rs lhat  havc come 
t o  rcly iipcin them By adopting the NARUC Iramc\rork. t l ic Commission can achicv c i t s  
complcmcntar y objectives o f  establishing a p ro -compc t i t i \ c  dcregula lory  unhund ing  f r a m e w x k  
and creat ing an unbundling rcgirnc that coniplics wi th the D.C C i r c u i r s  decision in USTA.' 
which dcmands that the Commisr iun's 

1-hu N A K M  rramrwork cidk for the Conmiss ion to pramiilg ate the hasc l i  ne Section 251 
impa i r m c n t  lcst appl icable to a l l  c lc i i icnts  
a p p l y i n g  the Comnisc ion '  5 i m p n i r m c n t  slniidard to a l l  c l c m ~ n t s .  and must remove f rom thc l i s t  

m b u n d l i n  g rules he the result 0 1  a fact-spe c i t i c  i n q u i r y  

State commissions. in turn. will be cha rged  w i th  

I SeeLrtrer lram D a v i d  Svwda. NARUC President and Michigan Commissi on=. eta/ .  to 
Chaimian I'owcll ( I  ch h .  2003) 

USTA v FCC. 290 tK3d 415.  422 (DC'. Vir. 20021 ( 'USTA") 
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llonornblc M i c h  a r l  K .  Po,rell. UI a l  
February  I I. 2003 
Page 2 

those UNEs where  il is dcmoniirated By prope rly placing ihe fact- 
f inding end decision-mak Ing burdens upon stale commissions. the NARUC framew rk al lows 
the Commission 
Suprcmr Coun's decisiu n ill Verizon ' Those decisions require that the Commission adopt an 
iinpa irinrnt s tandard !hat a l l w ~  for detailed, f a c t - b a s d  application of the  impairm ent factors 
rather than a unilbrm nat ional  rule that appllcs in every geographic market and customer class 
The NAR LIC framework allows ~ l a t r  commissions to assess impa imen1 on a m a r k e t - b y - m a r k e i  
basis. and tailor the ava i lah i l l i  y o l 'spec i l ic  nclwork elements-r any necessary transition 
prncess-vli cre the stale commission finds that market conditions diciaie lha t  an element should 
be reiiiovc d Accordmgly.  l h r  rcgiine conic m p l a i e d  b y  NAKUC ensures l h a i  compet i t i ve  
condit ions most conducirc IO c o n t i n t i d  laci l i l ies imestmenr and vibrant compet i l ion are 
h i t  rred. 

At horlom. thc NAKLJC fmmcwork will promote the continue d f rauzh and expansion o r  local 
campstilion h! cnsulin g t l m  ii inobaliuc sen,icrs are availabl e to al l  consumers ~ including mass- 
markci residential and small businas customers -- throu ghoul  thc cuunlr y A n y  plan that would 
adopt a '.one size lits all.' national i inhiindling regime would not only he contrary to the 
requircmsiirs of USTA. hut \%odd c f icc t ivc l  y unhinge the rl.furls uf enlrrprcneurs and innuv atori 
i n  ihc compv t i t i vc  t e k c ~ m  s r c t ~ r .  

Accordingly, we respectlully urge you to  adopt  the canpromiseframework  s h m i t t e d  b y  
NARUC o n  February 6. 

that no impa i rment exists 

IO rcspo nd approprinlr l  y tu both the Coun of Appeals  in USTA, and ihe 

Page 2 
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From: Steve Smith 
To: Michael Copps 
Date: Wed, Feb 5. 2003 9:30 PM 
Subject: UNEP 

2//3/03 

Dear Sir: 

I ask your support for the continued availability of the "UNE-Platform." 

My company, Optidial Communications, offers local telephone sewice in California. The company has 
achieved increasing success largely because it utilizes the combination of "unbundled network elements" - 
the UNE-Platform - t o  serve customers. It is absolutely critical that we have continued access to the 
UNE-Platform to remain competitive. 

Unfortunately, the Regional Bell Operating Companies have launched a full-scale attack on the 
UNE-Platform, realizing it is a major threat to their continued market dominance. Their strategy is to 
impose certain restrictions on individual network elements that would destroy the competitive value of the 
UNE-Platform. If the RBOCs succeed, it will all but end any chance for consumers to enjoy the benefits of 
meaningful competition in local phone service. 

Please oppose any effort that will limit the availability of the UNE-Platform. The UNE-Platform should be 
firmly and permanently established as a viable service option for competitive telecom carriers. 

Thank you very much for your time and attention to this important matter. 

Sincerely, 

Steve Smith 

CEO 

Optidial Communication Inc. 



Sharon Jenkins - UNE-P Page 1 

From: Steven Jones 
To: 
Adelstein 
Date: Thu. Feb 6,2003 7:39 AM 
Subject: UNE-P 

Mike Powell, Kathleen Abernathy, Michael Copps, KM KJMWEB. Commissioner 

Dear Commissioner: 

I ask your support for the continued availability of the "UNE-Platform.'' 

I am a consumer who uses local telephone service provided thru UNE-P.. The company has achieved 
increasing success largely because it utilizes the combination of "unbundled network elements" - the 
UNE-Platform - to serve customers. It is absolutely critical that competitive local carriers have continued 
access to the UNE-Platform to remain competitive, and benefit consumers. 

Unfortunately, the Regional Bell Operating Companies have launched a full-scale attack on the 
UNE-Platform, realizing it is a major threat to their continued market dominance. Their strategy is to 
impose certain restrictions on individual network elements that would destroy the competitive value of the 
UNE-Platform. If the RBOCs succeed, it will all but end any chance for consumers to enjoy the benefits of 
meaningful competition in local phone service. 

Please oppose any effort that will limit the availability of the UNE-Platform. The UNE-Platform should be 
firmly and permanently established as a viable service option for competitive telecom carriers. 

Thank you very much for your time and attention to this important matter 

Sincerely, 
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From: Susan Baker 
To: Michael Copps 
Date: Wed, Feb 12,2003 9:29 AM 
Subject: UNE-Platform 

<<UNE-Platforrn Letter Michael Copps.doc>> 

Susan Baker 
Access One, Inc. 
820 W. Jackson 
Suite 650 
Chicago, IL 60607 
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February 5Ih. 2003 

Dear Commissioner Michael Copps: 

I ask your support for the continued availability o f  the “UNE-Platform.” 

My company, Access One. offers local telephone service in select SBC territories. The 
company has achieved increasing succes5 largely because it utilizes the combination of 
“unbundled network elements” ~ the UNE-Platform - t o  serve customers. It is absolutely 
critical that we have continued access to the UNE-Platform to remain competitive. 

Unfortunately, the Regional Bell Operating Companies have launched a full-scale attack 
on the UNE-Platform, realizing i t  is a major threat to their continued market dominance. 
Their strategy is  to impose certain restrictions on individual network elements that would 
destroy the competitive value o f  the UNE-Platform. If the RBOCs succeed, it wi l l  all but 
end any chance for consumers to enjoy the benefits o f  meaningful competition in local 
Dhone service. 

PIcrsc q ~ p o s r  a i 9  eHiir1 211 !he f.%der,~l C~~~mrn~i i i i ca t io i i~  Coniinissiori or 31 stat? ayncies 
lo liiiiit the ;3vailability 01‘111e l lNt~-f ’ la~ori i i .  The i INf , ; - tWhr t i i  should he lirnily and 
pcrmaiicn!ly ?stal)lislicd ;IS ti vi.ihle service option for competilivc t & ~ u i i  carriers. 

Thank you very much for your time and attention to this important matter. 

Sincerely. 

Susan Baker 
Account Relations 
Access One IncorDorated 
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From: Ty Cukr 
To: Michael Copps 
Date: 
Subject: Save the UNE-Platform 

Mr. Copps, please see attached. Thank you in advance for your 
consideration and support 

Wed, Feb 5, 2003 4:29 PM 

TDC Technologies 
Ty Cukr 
0: 310.607.9169 
C: 310.259.5788 
F: 425.930.2630 

This e-mail may contain confidential information, which is legally 
privileged. The information is solely for the use of the addressee(s) named 
above. If you are not the intended recipient, any disclosure, copying, 
distribution or other use of the contents of this information is strictly 
prohibited. If you have received this e-mail in error, please notify us by 
return e-mail and delete this message. Thank you. 

cc: Ty Cukr 
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TDC Technologies 
Technology Consulting - Vendor Management 

Wednesday, February 05, 2003 

Dear Mr .  Michael J .  Copps: 

I ask your support for the continued availability of the "UNE-Platform." 

M y  company, TDC Technologies, offers local telephone service in a l l  of the USA. The company has 
achieved increasing success larzely because i t  utilizes the combination of"unbund1ed network elements" 

~ the UNE-Platform - to s e ~ e  customers. It is  absolutely critical that we have continued access to the 
LINE-Platform to remain competitive. 

Unfortunatcly, the Regional Bell Operating Companies have launched a full-scale attack on the UNE- 
Platform, realizing i t  i s  a ma.jor threat to their continued market dominance. Their strategy i s  to impose 
certain restrictions on individual network elements that would destroy lhe competitive value o f  the UNE- 
Platform. If the RBOCs succeed, it wi l l  a l l  but end any chance for consumers to enjoy the benefits o f  
meaningful competition in lucal phone service. 

Please oppose any effon that wil l  l imit the availability of the UNE-Platform. The UNE-Platform should 
be tirmly and permanently established as a viable service option for competitive telecom carriers. 

Thank you very niucli for your time and attention to this important matter 
Sincerely, 

Ty Cukr 
Owner 
TDC 'Technologies 

Internet - Data - Voice - WAN Design - Security Audi ts - Conference Call ing 
Call Accounting - Professional Services 

345 Lorna Vista Street, Suite C-16 El Segundo, C A  90245 
Phone (310) 607-9169 e-Fax (425) 930-2630 

tcu kr@soral.rr.corn 

~- 

Page 1 



Sharon Jenkins - Response on UNE-P Page 1 

From: William McNary 
To: 
Adelstein 
Date: 
Subject: Response on UNE-P 

February 13, 2003 

Chairman Michael K. Powell 
Commissioners Abernathy, Adelstein, Copps. and Martin 
Federal Communications Commission 
445 12th Street SW 
Washington, DC 20554 

Dear Chairman Powell and Commissioners Abernathy. Adelstein, Copps and Martin: 

Almost seven years after Congress passed the groundbreaking Telecommunication Act, the promise of 
real local phone competition is finally starting to become a reality for consumers in Illinois. 

According to the most recent data released by your agency, new market entrants provide service to more 
than 17 percent of local telephone lines in Illinois. up from five percent in December 1999. As a result, 
tens of thousands of Illinois residents are now benefiting from greater choice and better pricing in local 
phone service. SBC recently lowered and simplified its local rates in Illinois, in response to increased 
competition. 

However, just as competition begins to take hold, we understand that the Commission is considering a 
proposal that would significantly scale back or even eliminate the very regulations - known as Unbundled 
Network Element Platform, or UNE-P -that have played a critical role in promoting the recent surge in 
local phone competition, 

Were the Commission to initiate such a major reversal of policy, all the progress that has been made in 
Illinois to bring real local phone competition to residential markets would be reversed. Once again, 
consumers would be stuck with little or no choice, and the savings and service improvements that 
accompany increased competition would quickly evaporate. 

Rather than adopting policies that would only serve to undermine telecom competition, we urge the 
Commission to demonstrate its commitment to the interests of consumers, and the future of competition, 
by reaffirming your support for UNE-P. 

Indeed, according to a report issued recently by the National Association of State Consumer Advocates, 
the continued existence of UNE-P is vital to the future of local competition in local markets across the 
country 

The report found that, in many markets, the vast majority of residential and small business consumers 
who have switched their local phone service to a new competitor are served by market entrants who rely 
on the UNE-P system In Texas, for example, competitors that depend on UNE-P provide service to 77 
percent of switched customers. Without the current UNE-P structure, the report concludes, "it is unlikely 
that even the limited amount of residential competition that exists today could survive." 

It is also critical that the Commission preserve the position of state regulators in maintaining and 
promoting competition in our telecom markets. State utility regulators like the Illinois Commerce 
Commission have played a vital part in opening local telephone markets across the country up to 
competition, and we believe that they are best placed to make decisions that impact local markets. 

For local phone competition to continue to develop and flourish, state authorities must continued to have 
the flexibility to carry out their Congressionally mandated role of keeping local telephone markets open, 

Mike Powell, Kevin Martin, Kathleen Abernathy, Michael Copps, Commissioner 

Thu, Feb 13.2003 4:16 PM 
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and setting fair UNE-P prices 

Moreover, the Commission's preliminary decision to treat broadband service as an "information service" is 
flawed. Without open, non-discriminatory access to broadband networks. consumers will not realized the 
full potential of the Internet. Recent FCC decisions on broadband access policy threaten to inhibit 
innovation ad consumer choice in the high-speed Internet marketplace. 

The Federal Communications Commission has both an obligation and a responsibility to protect the public 
interest, and promote the interests of consumers. If the FCC opts to abandon the pro-competition UNE-P 
and broadband framework established by the Telecom Act, just as it begins to deliver real savings and 
benefits to ordinary consumers, it will have failed on both counts. 

We thank you for your consideration of these important issues 

Sincerely, 

Citizen Action/lllinois 
Coalition for Consumer Rights 
Project NOW- Rock Island 
Protestants for the Common Good 
Work, Welfare and Families 

William McNary 
Co-Director. Citizen Actionllllinois 
28 E Jackson Blvd. Suite 605 
Chicago, IL 60604 
p: 312-427-2114 f: 312427-2307 
mcnary@citizenaction-il. org 
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From: Allen Hepner 
To: Michael Copps 
Date: Tue. Feb 4,2003 5: 12 PM 
Subject: 

February 4,2003 

NMRC Release of Report on UNE-P 

The Honorable Michael J. Copps 

Commissioner 

Federal Communications Commission 

445 12th Street, SW 

Washington. DC 20554 

RECEIVED 
FER 3 6 2003 

Dear Commissioner Copps: 

The New Millennium Research Council (NMRC) is pleased to provide you with a copy of its most recent 
report, "What's at Stake at the FCC on UNEs: Ensuring Sustainable Competition". 

In this report the NMRC examines whether the current regulatory pricing model known as UNE-P (or 
Unbundled Network Elements Platform) is promoting investment in advanced telecommunications 
infrastructure. Specifically, whether the existing regulatory framework is contributing to the goal of the 
1996 Telecommunications Act-to promote vigorous facilities-based competition while creating incentives 
for long-term investment in advanced telecommunications infrastructure. 

The NMRC has published this report at a very important crossroads for the industry. Your impending 
decision in the Triennial Review of unbundling obligations of local exchange carriers will have a significant 
impact upon both the telecommunications industry and the economy as a whole. 

This report presents the views of five telecommunications experts, who in their own unique voice offer 
insightful perspectives on existing UNE rules and their impact for competition and network investment. 

The report's authors conclude: 

S UNE-P was designed as a temporary solution to encourage competition 
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I3 

It has Served its initial purpose and is no longer a sustainable business model. 

UNE-P discourages investment in the public switched network and in broadband 

services. 

3 

3 UNE-P erodes jobs. 

UNE-P seriously inhibits facilities-based competition. 

The authors note that the FCC can stimulate investment in new and advanced networks, by eliminating 
rules that restrict local phone companies from competing with the dominant broadband players. Removing 
unbundling requirements and encouraging competition will encourage the construction of alternative 
networks so that consumers can have a real choice of provider. This action will also spur investment in 
and deployment of broadband, enabling more Americans to access advanced telecommunications 
services. 

Yours Sincerely, 

Allen Hepner 

Advisory Board Member 

New Millennium Research Council 

w. newrnillenniumresearch.org 

This report features papers from the following academics and industry researchers: Alliance for Public 
Technology Policy Director Matthew D. Bennett; TeleNomic Research President Stephen B. Pociask; 
Eastern Management Group President and CEO John Malone; Competitive Enterprise Institute Senior 
Policy Analyst Solveig Singleton; and Progress 8 Freedom Foundation Senior Fellow and Director of 
Communications Policy Studies Randolph J. May. 

Founded in 1999. the NMRC works to foster policy research focused on developing workable, real-world 
solutions to the issues facing policy makers, primarily in the fields of telecommunications and technology 

http://newrnillenniumresearch.org
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Preface 

This r e p 7  is a project Of the New Millennium Research Council (NMRC). which works to foster policy 
iesearc h focused on developing workable. rea~wor ld solubons to the issues facing policy makers, primanly 
in the fields 01 telecommunications and technolqly. The council consists of indepmden I academics and 
r m a r c  hers who are experts in their fields. Bdh seated expens and invited scholars author NMRC repuls. 

During the past year. the NMRC har investigated a range of issues related to competitirm in the 
telecommunications industry The NMRC has also sponsored a number of round able events in Washington. 
D C , and legislative briefings on Ihe subject.\ 

In this repot. the NMRC Conlinufs its investigation, examining whether the current regulatory pricing modd 
known as UNE-P (or Unbundled Network Elemmts Plaltorm) is promaing inveslmenl in advanced 
lelecommunicalions infrastructure Specdically. whether the existing regulatory lramew ork is contributing to 
the goal 01 the 1996 Telecommunications Act-IO promote vigorous lacilities-based compdit im while 
cleatin 9 incenuves lor long lerm investment in advanced telecmm unlcalions infrastruclule 

The NMRC has published this report at a very imponant crossmads lor the industry. The Federal 
Communi cations Commission (FCC) is nearing a decision in the Triennial Review of unbundling obllgations 
of local exchange carriers. a decision thal will have a signilicant impact upon both Ihe lelecommunimtions 
industry and the economy as a whde. 

This repon presents the views of five telecommunicalions expens. who in th&r own unique voice M e r  
insig httul perspeclives on existing UNE rules and their impact lor competition and network inveslment. 
Specifically. that the downturn ~n the telecommunications industry has bem heightened and prolonged by 
regulali on that favors quick entry over sustainable. long-term competition. As John Malone. President and 
CEO 01 Eastern Managmen t Group writes, " U N E ~ P  didnl bring down fhe communications markel. bul lihe 
a sfroke deiivered aner a lal i  down a nigh1 01 stars, d has kepl Ihe viclim on the nwr." 

-1 UNE-P wa5 des ignd  as a tempwaiy solution to encourage canpetitlo n. It has served its initial 
purpose and is no longer a susiainable busines s model 

As Matthew D Bennett. Pdicy Director 01 the Alliance lor Public Tech nology, notes. "UNE's are a lemporary 
fix. in lhe shod leim, unbundling has encou aged a rise m compelilion slalislics. buf if has done 
immea surabie damage lo Ihe longler m prospecls lor deploying advanced services. II has discourapd 
network upgrades in urban and suburban areas and led Io pracfically "on-exisleot inveslmed in rural and 
underser wed communilies.' Competitive Local Exchange Carriers (CLECs) are now able to compete 
wilhout the need for LINE pricing. In addition. wireless and cable technologies are taking away custome1s 
l rm lradilional wireline v i c e  and dala services Malone *riles, "UNE-P is no1 a Suslan&l e business 
model Companies bull1 on UNE-P have no assels. no compeldive dillerenliabon. and no conlrd over lheir 
fufure. " This situation can be avaded by switching to lacilities-based competition C L E O  will adapt. M 
wen to the lacilities based nehvorks they have abandonEd due to UNE-P. Fewer, stronger compelilors On 

a firmer financial footing will provide abundant consumer choices. As Sdveig Singleton. Senior Pdicy 
Analyst with the Compelitive Enterprise lnsl~tule writes, "Obseivers wdh linle reason Io buner up localphone 
companies are calling ior unbundling 10 be scaled back." 

c 
II 15 a maner 01 economic reality thal telecommunications networks are capital Intensive, and the financial 
comm unity has no tolerance lor investments withoUf reasonable expectaions of a competitive return. 
Despite noble intentions, public policies that promlse ubiquity in the deployment of advanced 

1 See our webwe ai w w n e w m i  IlenniumieSeaichorg tot copies 01 the reporis and trmscriuk of Ihe events 

UNE.P discourage inveam en1 in the public s w i t c h d  network and in broadband services. 

~~~~ ~ ~~~~~~~~~~ ~ ~~ 

~ .~ 
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teieCOmmunlCallons capability Io ali Americans do nd drive investment. Stephen 6. Pociask. President of 
TeleNomic Research. writes. "While UNE-P was crealed Io jumpslarl compelQon. ironical h.... i t  has actually 
d m o u r q e d  iacililies-based compdrtron," Randolph J. May. Senior Fe l lm and Director of Communi cations 
Policy Studies at the Prcgres s and Freedom Fcundaiion wr i t s .  'For il Ihe Commission chooses /Sialic 
Regulaied Compefihon/ embodying an indefinlie lulure 01 'managed compelilion'. inveslmenl in advanced 
lelecommuoicalions lacililies and equipmenl and innovalive new servces will be impaired,' 

The untundl ing 01 broad b a d  elements has also directly inhibited the growth of consumer access to high 
speed Intern el sewices Singleton wr i ts .  "A redislrc grasp olecornm ic forces a1 work beyond the FCC will 
push Ihe agency in Ihe direclion of scaling back unbundling lor voice and avoidng n lor 
broadbn d .Uncefla!nlies 01 consumer demand. especially lor broadtand, mean lhal inveslors wrll need 
more reward lo lake Ihe risk.' Incumbmt local ercharge carriers (ILECs) are positioned 10 provide such 
sewices but the untundling 01 brmdbad dements such as line-shaing and packet-switching are 
preventing taster deployment. The ILECs' Digital Subscriber tine (DSL) sewices have not been able to 
eHecbvely compete with cable Internet services, which do not face the same regulations. As a result. 
cansumers have fewer broadband chdces and pay higher prices Pociask notes, "Changes hil ing /he 
exienl 01 unbundling lor high-speed ln lemd serwces. as well as rules lhal provide symmetrical repla lory 
lrealmenl o lbroadbad inveslmenls. would bring relief lo broadbad rnweslors.' 

~ UNE-P seriously inhibits facilities-basrd cornpdition . 
lncumb en1 phone companies are reluclanl to invest in advanced telecommunications capabiliUes lor teal 
that the FCC will require hem to offer the modernized nelwork to competitors at the TELRIC dismunt The 
Commission's sole reliance on UNE itsale entry is thus impeding the facilities-based competition that IS 

necessary to achieve the ubiquitous advanced lelecommun icatian s deployment that Section 706 01 the '96 
Act requires. As FCC Chairman Powell has nded, lacilities-based competition r e h c e s  consumers' 
depmde nce on incumbent "elworks, provldes truly dinerentiated choice and a rehndant, more dependable 
infrastructure. Poci ask writes, "The lac1 is lhal UNEpri  ces are being sei so low lhey have efleclrvely 
become a subsidy Iw CLECs paid by lheir compelilors, Ihe I lECs " 

il UNE.P erodes jobs. 
Without a lair return on investment. 11 becomes increasingly difficult to maintain current workforce levels. In 
the past 18 months alone. the communications and informatian technolcgy industry has Iwt more than 
500,000 lobs May writes. 'This sfifling of inveslmenl obviwsly will have a continuing adverse impacl on 
jobs in /he already depres sed lelecom and htgh-lech seclors and lhus on /he overall economy." By contrast. 
a regdaor y environment that removes r q u l a t a y  barriers and encourages investment can creae new 
employment opportunities 

Acmrdi ng to a Febuary 25, 2002, NMRC study, it IS estimaled lhat full b r m d b a d  deployment would result 
in the credion 01 1.2 million new jobs, lnlorma lion technolcgy lobs also pay, on average, 85% rnwe than 
other jobs. "Wilhoul UNE-P, manufa cluiers and soRware companies will slep in and provide the producls 
required of Ihe lacililies-based~cariiers. The impact willcreale jobs, prolil, and a needed boos1 lo Ihe 
economy' (Malone) Greater investment in a nationwide broadbad network (hom the leiease 01 
UNE-P capital) would generae a significant number 01 high~quality jabs. 

1 UNE-P compdition r e q u i m  investments by the dominant carriers, whose cutbacks not only 

Malone writes, "Jhe uneven playmg field crealed by LINE-P has mdivalw' /he incumbenl lelephone carriers 
lo scale back almosl all nehuork expansion." While Ihe CurreR regulatay framework eliminates the 
economies 01 scope and scale and discourages inweslmenl in more sophisticated networks, it encourwes 
i n v s  lment in unregu laled services 10 the U S. and abroad. Pociask notes, "Falling prices have propped up 
weak CLECs. now depended upon Subsidized leasing and overcrowded Ihe markel w ilh compehlon. 

threaten future competit ors' accfss, but the economy as a whole. 

... 
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making fhe whole lo1 worse OH ’ The downward trend In Priclng encourages Shareholdss to shin their 
assets to competitors where the returns are greats. which could lead lo hlgher rates Singieton notes, 
” . Ihe FCC needs Io pay atieolion to forces like inveslmeol incedives and demand.” 

The FCC can stimulate investment in new and advanced networks. by eliminating mules that restrid 
local phone companies from competing with the dominant broadtsnd players Removing 
unbundling requirements and encouragi ng competition will enmurag e the construdion of 
alternative networks so that consumers can have a real choice Of promd er. This action will also spur 
investmeIi in and deployment of broamand, enabling more Americans to access advanced 
telecommunic ations semices. 

The five noledteiecwnrnurncatiom exp&s that conbihted tolhis reporl represent a broad cross SecIIm 01 
perspectives, 

Matthew D. Bennett 18 Policy Directo 01 the Alliance for Public Technology. a non-profit 
member ship organization concerned with lostsing x c e s s  to dMdabl  e and useable inlormation 
services and lechnologies lo all peode. He educates and advocates for policies that expedite the 
dePoyment of advanced teiecammunications servxes to all sectors of society. working with and 
establishing coalitions to spur involvement in telecommunications issues Before joining APT, Mr. 
Bennen served as Senior Associate for Communications and Government Relations at the Alliance 
for Community Media. 

John Maione IS President and CEO of Eastern Manqem en1 Group, one 01 the oldest and largest 
manage ment consulting firms focused exclusively on the commun ications industry He prwide s 
professional services to leading edge commun icatims companies and governmental institutions 
worldwide. He and hts firm have advised every m a p  telecommunicatims mmutxturer, s o b a r e  
company and carriw in North America. Asia, Latin America and Europe J o h  Malone has bem 
profess ionally involved with the lelkxornmunications mdustry for more than 30 years. 

Randolph J .  May IS Senior Fellow and Direclor of Communications Policy Studies at the Progress 
and Freedom Found ation, a market-oriented think tank that promotes innovative policy soiutims for 
the digital age He examines policies relaing lo dereguld ion of the competitive 
teleCommUnlcationS industry and the implications of Competition fM reform of the FCC. Prior to 
joining PFF. he was a parlner with Sutherland Asbill 8 Brennan in Washington, DC, specializing in 
comm unicalms and administrative taw He has served as Asmia te  General Counsel 01 the FCC 
and as a Membe of the Administralive Canferen ce 01 the U S He has published more than thirly- 
five arlicles on a wide variety of topics ranging from communications law to cowtitutional theory 
He is an adjunct professor 01 law at George Mason Universily SchmI 01 taw. 

S t e p k n  E. Pociask is President 01 TeleNomic Research. an ecowmic and strategic consulting 
firm lorusing in feseach on Inlomalion Technology. interne1 and Teiecommunicalions markers. 
Over the past 20 years, his studies have been 61ed with both federd and stale regulatory 
commissions. He has appeared before the FCC and testified be foe  Congress on Internet and 
brodban d legislation. Be foe  founding TdeNomic Research. Mr. Pociask served as Chief 
Econm 1st and Ereculive Vice Presiden t lor a DC-Based economic consulting firm 

Soivdg Singleton is Senia Policy Analyst with the Competitive Entapri se Institute, a nm-profit 
putit c policy crganization dedicated to the prlnciples 01 tree enlerpri se and limited government. Ms 
Singldo n is the former director of inlormalion studies la the Cato Institute. She served as vice 
chair of publications for Vle Teleco mmunications and Electronic Media PracPce Group Of the 
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Federali s t  Society tor taw 8 Public Policy Studies horn 1996.1999. Her articles have appeared In 
The Washingon Pod. The Philzdelp hla lnguirer. The Wall Slree' Journal. The Journal of 
Commercelnlemel Underground. and Hot-Wtred, as well as academic journals. She is the co-edt or 
01 fwo bocks. Regulators' Revenge (1998) and Economic Casuallies (1999) 

The New Millennium Research Counctl wishes 10 thank the adhors for ther l m e  and insight on this critical 
and timely issue. 

Februay 2003 
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Creating a Compelilive Future for All 

Manhew D. Bennett 
Policy Director 

Ailiance for Public Techndql y 

Everythi ng has changd in the worid of advarce d telecommunications and lechnology except the need for 
cmsu mer access The new environment IS  an unknown quantily, with t K h n d q l y  evolving to a slage never 
before imagined and a markelplace lhat has grown enomws ly ,  but faces economic uncertainty. The 
bend1 s for consumers are many. bul only if lhe services are affordable, accessible and ubiqullous. Today 
there are still shortialis In the reach of broadband and advanced swvices The Federal Communications 
Commission IS l o w  faced with an exlraodinary oppotunity to promote vniversal access and widespread 
deployment and bring all consumers mlo this exciting lelecommuni cations fulure. 

The Commission should not lose sigM d the consumer Interest 11 ils Triennial review of unbunjlin g 
obligations (UNE). The god 01 the Telecommunlcations Act of 1996, slated in its preamble. is. "To promote 
compel ition and. encwrag e the rapid deployment of new telecommun ications lechnoiqlies." In addition. 
Sectim 7ffi 01 Ihe Act. which APT took a lead role in crafting, provldes regulatory flexblily to encourage 
deploymenl of advanced lelecommun ications services and remove barriers to inlraslructuie investment The 
currenl unbundling regime has not significanlly contributed lo  any 01 these goats. but the FCC now h x  Ihe 
chance to bring benefits to all CONU mers by creain g a truly compel ilive leiecommun imtions landscape 

To achieve the twin goals 01 compefit im and depioymenl. Ihe Commission must take swiH actim and c ies  
the way for a facilities-based competition model in lelecommunicalions Today, lhe UNE regime 
discourages infiaslr uclure investmen t and creales a m a l e  form of canpel iuon lhal h x  a negati ye eliecl on 
the long-term growth of telecommunications services By allowing compelitws to lease facilities at below- 
cost rates. theie are no incentives for the incumbent to invest in capital-inlenswe new technologies or for 
compel itois to build their own nesorks. 

UNE's are a temporary fir. In Ihe short term, unbundling has encou aged a rise in compelition statistics. bul  
it has done immeasurable damage to the long-term prospects for deploying advanced SeMCeS It has 
discourajed network upgrades in urban and suburban areas and led to practically nonexislent inveslrnent 
in rural and under served communi ties Competitors using the UNE plaltorm traditionally target lucrative 
business cuslmers. ignoring millions of American consumers. 

Discouraging infrastructure investment does nd help consumers. 
resale model does not help cmsumers 
cmsumeis 
ubiquitous. s o ~ w a y  connections made Possible by technologies such as fiber to the home, 

Given the problems created by the UNE regime. the Commission has a greal deai at slake in the curren I 
proceedings. The Commission needs lo lake a new approach. m e  that values innovation and investment. 
and no1 cieal im of a competition siruclure that only benefits a small segme i t  of the country. 

Encouraging robust, lacilities~based compelitim and deployment 01 advanced services requires a regulatory 
structure that 1s flexible and forward-looking. Removing outdated rules that only hinder the development of 
next gensation telecommunicalon sm ices  by enacting pollcles deslgned to enhance compelition and 
~nveslment by both incum bents and competitors is a crilical step. 

Such a regime should include !he following principies. (1) Broadbmd networks and olher new investments 
must be excluded from unbundling: (2) Those elements. such as switching. that are currently available In 

Creating false competition based on a 
Continuing the UNE regime in the broadband world will not help 

In fact. the LINE rules will dramtically slow the arrival 01 true broaband services: the 
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abundan Ce in fhe marketplace shou Id not be included in the list of available UNEs: (3) A workatle transition 
period must be established to ensure services remain avallable to consumers and competitors are not 
unduly harmed, (4) Strid performance standards and monitoring devices must be created to ensure service 
quality and efficient remedies must be available in response to violaions, (5) The regulations must be stable 
across jurisdictims The Commission alone should fofmulate the iist of elements inciuded in unblnd Img, 
while the slates continue lo possess authority over pricing and perlorma nce moni loring. 

By creating such a twuard-looking regulatory slructure. one that values lnveslment and deployment of 
advanced services, the Commission can deliver real cholces to comumers. Expanding laciiities-based 
canpet ition will only provide more options at bener prices. Additionil ly. Increased investment will improve 
the ioltunes ofthe telecommun~caions economy and create opportun ilies IC( new growth and nenr jobs. 

By adopting the pro-consumer principles above. the Commission can encourage deployment and 
inlrastru cture investmenl, allowing consumers IO have greater access to services and applications that bring 
better and more affordable health care to all citizens, expand educational apponunilies IN lifelong learning, 
enatie people with disabilities to function in ways they olherwise could not, create 0pp1I. nities for jobs and 
economic advancement, make government more responsive to all citizens and simpllly access lo all forms 
of communications technology 

In order to achieve the important gmls  of the Telecommunications Act and provide consumers with real 
choices and opportunities. the UNE regime must be reformed tong term growth and develqment of the 
teiecommunicalions infrastructure IS critical to our natim's tuture, but it will nn progress as needed if the 
rqulas on5 stifle innovation and discourage investmenl Consumers deserve access to every possible form 
of lelecanmunications services and the Commission should seze this important opportunity to create a 
vibrml telecommunications future 101 all. 

Page 8 
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The Benefits of Displacing UNE-P 

John Malone 
President and CEO 

Eastern Manage ment Group 

When Congress passed legislation. which became R e  Telecommunications Act 01 1996, it set In mmion the 
largest cammun ,cations undertaking the world eve( witnessed. Thousands of new carriers emerge d. 
erecting ma5sive. roblht networks, many 01 which shamed the older traditimaal networks of established 
lelepho ne compan ies in efficiency, speed, and ability to deliver new seryices. 

Venture capitalists and Wall Strea lunded such diHerentialed business plans predicated on the dl too 
familiar "better, faster, cheaper" principles of commerce The new commun ications age was OH and runni ng. 
and befae the roo1 caved in, venture capilalisls were inluring dose to $500 million a day into the industv. 
not just suppal ing new carri cs, but hundreds 01 start-up manufa clureis and software comp anies tha t 
undepin the industry Add 10 that new debt. and some $2 trillim went to enable the l in -d l  01 the 
Telecommun icalions Act. 

Today. seven years since the Act. here is some of what one observes among the chared remains. Two 
trillion dollars of market cap, a half million telecommunications jobs, and $800 billion in debt have 
evaporated. Moribund equ8pment and software manufacturers. whose sales have dried up, are waiting to 
see what's next. Any carriers with cash are deploying capex dollars in quantibes barely capable of 
sustaining thdr existing networks; no one is building out new networks. no company in their right mind 
provides guidance any more; and yes, UNE-P is here 

UNE-P didn't bring down the communications market. but like a stroke delivered aner a lall down a Right of 
stairs. il has kept the victim on the noa 

Clear and simple. UNE-P is arbitrage. Competitors buy telephme company lacilit8es lor very linle money. 
add a small mark up, and sell uninspired same-oid.services for less than it c a t  the phone company 10 
cmstru ct them in the first place. What 1s insidious about UNE-P is that the prices for these unbundled 
nerWork element pianoms are for the most pan chosen by the state regulators with liftie regard or 
undesta nding 01 what it cost the lelephone compan y to constiucl them in the first place. TO some it may 
Iwk as if everyone wins at this g m e  (competilws. consumers. state governments) unless. that is. you think 
that the phone company dersves to win too, which it doesn't 

When I was young some bullies pinned me down. took my new Converse sneakers, ran down the street and 
hocked them lor a tldy profit. Had they flipped me a quafer for my trouble. the arbitrag e would hsd l y  have 
cornpe "sated me lor Ihe 1051 investment. Thafs UNE-P 

UNE-P is not a sustainable business model Companies built On UNE-P have no assets. no compellbve 
dinerent iation. and no control over their future (at a momen 1's notice the same government who gave UNE- 
P can take 11 away) For this reasoq and I know from experience, venture capitalists and private equity 
lirms throw away business plans based on UNE-P faster than a poor auditioner la American Idol is ushered 
on the set Such asset-less compani es have no future and there is linle chance 101 investors to get liquid. 

Facilities-based carriers are hun by UNE-P. Thee  are zero barriers to entry in any market a facilities-based 
carrier might otherwise enter, but won't. and no protection in markets the facilities-based carrier has already 
gone to the trouble 10 build~oul. New facilities-free cameis can squat. buy UNE-P from the incumbent 
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telephone company at prices Ihe fxil it ies~based carrier cannot match. and take customers. 11's no wonder 
that the share prices 01 many facilities carriers today are close to zero. 

UNE-P h a  not generated one dollar 01 additional revenue lor any manulacturer of central office switches. 
f rmes, network operating or management equipment. sotware or fibs optic cable, Just ask the hunded s 
of companies who make them. 

So why h x  UNE-P lasted? The first answer is that every state wants to please its consumers. Holding 
down phone rates does that They also want to r e p r l  that the stale IS enjoying the fruits of the Ad That 
can be dcne il many competitors are on the scene. Whether the cornpet itw is facilities-based or not. h e  
image IS that lobs are being crealed and the economy is benefiting as competitors arrive. Half of all stales 
have forced down U N E ~ P  r a t e  to such levels that arbltrager s cannot stay away, 

Now whal hawen s if UNE-P goes away? The FCC's Charman Powell has made no secret of h e  t a d  that 
he doesn't believe U N E ~ P  10 be a sustainable busmess model, or healthy for the industry in the low term. 
When UNE-P goes away, as it must, the industry will be better off fw the elfort 10 rid it. Some carriers. 
whme businesses have been c o n s t ~ c  led entlrely on UNE-P may sell-of1 ther Installed base 01 customers 
to facilities-based carriers. Others, who are already largely facilities-based carriers with some UNE-P. may 
refocus to add more customers on their existing networks. Yet a h i rd  UNE-P depend ent carrier group may 
have sufficient UNE-P customefs in glven geqrap hies tow arrant purchasing new switches, or buying 
concentrators to back-haul t r a m  to an existing switch. These opllons are viable tcday in the absence 01 
UNE-P since the price 01 switches and concentrators have declined substantially within b e  pas1 yeaf New 
small switches can be acquired IM unds $50 thousand and concentrators sell for under $30 thousand, 
equaln g to $50 dollars per line IDS-0) lor a central ofice and $30 per line (DS-0) for a concentrator 

Without UNE-P. manufacturers and sollware companies will step in and provide the products requ ired 01 the 
lacilities-based carriers The impact will creae jobs. profit, and a needed boost to the economy. 

The unwen playing lield created by UNE-P has motivated the incumbent telephone carriers to scale hack 
almost all network expansion AI the apex 01 Ihe telecommunications boom, these companies spent mole 
than 30 percent of their revenues on network construction and maintenance. Thm ks In large measure IO 
UNE-P, these numbers are vastly l w e i  today. Investing in a network makes IiUIe sense when it cannot 
promise a relum Removing UNE-P will eievate construction by the carriers, Improve th&r earnings and 
Create a benelicial domino eiiect lor the industry. 

4 
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The FCC And Telecom Remvery: 
A Scaecard For Evaluating the New Rules 

Ran&lph J. May' 
Senia Fellow and Director o i  Communi cations Policy Stud es 

Progress and Freedom Fwndatlon 

It I S  not hyperbole to say that the Federal Commun ications Commission is truly at an important crossroads. 
Indeed tosuggest anything less would be misleading. Actlng in three separate proceedings. the FCC soon 
will issue new rules that will be touted as reducing regulnicn of telecommunications and infofmation 
services Seven yeafs after the passage 01 the Telecommunications Act 01 1996. red deregulation is coming 
tm late, The question IS Will it also be loo linle to spur a rKOVery in the depressed lelecommuni cations and 
high tech-Sectofs? 

The three proceedings m which the Commission will Issue new rules are: The UNE Triennial Revlew 
Proceeding2, the Wireline Broadbwd Procew'ing.1 and the Cable High-Speed Access Pmcetrlr ng.* The 
UNE Trienn,a Review will determine the extent to which, and for how long, the incumbent locd exchange 
carriers, such as SBC and Verizon. will be required to Shale every element of their local networks with 
cornoet itors at mu la led  below~market orices And the other two. the Wireline Broajba nd and Cable Hioh 
Spekd Access proceedings will determi ne 11 telephone and cabie broadband service providers wlll be able-to 
o k r  their competitive sewices lrea from regulalorily-mandated cap= IW sharing requrements and pflce 
controls 

In reality, in making the crucial decisions, the Commission will be forced to choose between two comprtlng 
visions 01 telecommunicalions regulation: 

Vision 1-Slatic Regulated Competition --In this vision. communications services are provided essentially 
in a natural monopdy environment. and this is likely to be the case indefinitely. So the question for 
regulators is how to continue lo shape regulation to guarantee "competitw access' to incumbent facilities 
and a "level playing field lw all market participants 

Vision 2-Dymmic De rey l  ation-In this v~sion. communications servms are provided in what is rapidly 
becoming a naturdly compditive environment that encourages even more competition. investment, and 
innova lion So the question for regula1 ors IS how to transition without undue delay to a much less reguiatory 
framew ark. leaving regulation in place only where necessary ior the remaining "pockets ofmonora ly.' 

To be sure, the two visions spelled out above may be oversimplified n the margins But in a very real 
sense, the y d 0. ~n tact, describe two d ivergent path s b etween which the C ommissi0n mu st c home I n  
coniront mg the issues in the three maior proceedings. 

. Randolph J May 16 Senior Fellow and Dlrector 01 Cornrnun~Cat~Onl Pollcy Sludies at The Progress 8 FleedOm 
Foundation, Washington. DC. The vie% expressed are his own This paper 15 addpled tiom a lange r~es ion  publhihed 
by The Piogress B Freedom Faundalian entifled, ' "The FCC and Telecom Recovery A Scorecard lo! Evaluat~ng the 
New Rules." Piogrerr on Poinf. Release I O ? ,  January 2003 
2 In Ihe Maller 01 lhe Secljan 251 Unbuodl~ng Obl!gaf ions Or Incum benl Local Exchange Camen, Implementahon 01 (he 
tocal tompet~mn P i o ~ i s m s  01 Ihe Telecommunicafionr A C I  01 1996, Deployment 01 Wireline Services Onenng 
Advanced Telecommuni~at ions Capability, FCC 01~361. C C  Oocke 1 NO 01L338. released Decembel 20, 2001 
1 Renew of Ihe Appmpnafe Fmmewrk lor Broadband Access lo fhe Infernel Over Wiielinne Facil~fier , FCC 02-485, CC 
Dockel No 02~33,  released February 15, 2002 
d foquiry Concerning Hlgh~Speed Access lo fhe lnlernef Ovei Cable and Giher Fadhe i  . GN Dackel No 0&185. 
released March 15, 2002 
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In order lo evaluate whether the Commission's actions are pro~compestive and deregulday (that is, 
Consistent with the Dynamic Dereguldi on Vision) or anti-competit ive and pro-regulatory (that IS, consistent 
with the Slalic Regulated Competition Vision), it is uselu! to have in mind a set of "benchmarks" Here are 
the bmchma i s  that I propose for the scorecard: 

Unbundling And Sharing Should Not Be Required For Newly Installed Fiber Or Other Now 
Copper Facilities 

Regardless Of Technology Platform. Broadband Services Should NM Be Subject To 
Unbundling and Sharing Requireme*s Or Comput e r - l l d y p  Separation Require ments 

Local Switching Should Be Removed Promptly From The Unburdiing And Shzing Regime 

Inter.0ffce Transport and High Capacity Loops Should Be Removed Promptly From The 
Unbundling And Sharing Regime And "Special A c c e  I" Should Not Be ReRegulated 

A Presumptive Sunset Regime With Compnitive Triggers Should Be Eslablishe d For The 
Removal Of C o p p r  Local Larps From The Unbundli ng And Sharing Requirements 

The Commission Should Preempt The Sates From Mandating Unbunding And Sharing 
Requiremerts That Erceed The Scope Of The Federa I Obligations 

Elements That Have Been Removed From The Unbundi ng  And Sharing Regime Should Not 
Be Comidered On The "Competitve Checklist" For Evaluating Section 271 Applicat ions 

No doubt, there will be great pressure from outside the Commission, as there always IS. lor the agency to 
"split the baby' among the contending sides, to let the battle-hadened contestants walk away with their own 
vicloiies, And there will be prssure from inside Vle Portals as well for m l y  "incremental" or "modEate" 
actlon. ARer all, if the Commission does. finally. set out determinedly on a truly derqulatwy course, 11 will 
be deciding that in the future the agency shwld  play a much less intrusive and more modest role than 11 has 
in the past. Fedaal agencies are not by nature imrnodesl in their regulalay ambitions. 

So, whethe or not the Commission puts it this straightlorwardy. as the Commission makes its choices in 
the UNE Trteontal, Wireline Broadband, and Cable Kgh-Speed Access proceedings, it necessarily ~ $ 1 1  be 
deciding bebeen the prwreg ulatory Vision 1. which leads inexorab ly down a path of false. not sustainable. 
competition, or the d e r q l  alory Vision 2, which leads lo long~term sustainable cornpsition In this case. 
actions that may win accold es if characterized as "mcrementat", "moderate', or "balanced" almost cellainly. 
in reality. will place the Commission firmlyon the Vision 1 path 

And make no mistake It rnalters gredly which path the Commission chooses, For if the Commission 
Chooses Vision 1 embodying an inddln ile tutute of "manqed cmpellt ion." investment in advanced 
leiecommunications facilities and equipment and innovative new services will be impaired. This is true for 
incumbent providers. whether they are wireline telephone companies cable companies or whatever, and 
IM nw entian& as well. whether they are wireline. wireless. fiber, o( satellite providers. This Slllling Of 

investment obviously will have a continuing adverse Impact on lobs In the already-depressed teiecom and 
hlgh~tech sectors and thus on the oveiall economy 

There IS li!t!e purpose here to be served by reciting facts and figures detailing the extent of the telecom 
meltdown. The Commission surely has in mind the state oi the industry. It IS  enough to qude from the 
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openng of a November 25 letter to FCC Chairman Michael Powell from Mattherv Flanigan. President 01 the 
Teleco mmun icalions Industry Association 

l l h e  dramatic downturn in the telecommunications Sectof has led to more than 500,000 
job losses. $1 trillion in corpo ale debt and nearly $2 trillion in market valuation losses in 
the telecommunications industry alone since 2000. These developments have precipitated 
an unprecedenld slashing 01 research and development budgets lhat seriously threatens 
the tulure 01 industry Innwaion. our global leadership in technology, and, in some very 
important respects. the very security 01 the United Stales.5 

The Commission's past actions implemensng the Telecommunicationr Act of 1996 m an excessively 
regulator y way surely are not solely responsible for the current tdecom meltdown. But they aimosf certainly 
have played a conlribulory roles If me Commission acts in lhese proceedings in a way. judged by the 
benchmarhs set forth in this pap@, lhal is cmsistent wilh the Dynamic Deregllat ion Vision, it mast likely will 
play a codribulory role in speeding a recovery in the telecmm unications and highlech sectors-to the 
bend(  01 consumeis and the overall economy. 

Back in 1998. in an eloquent essay entitled, "Communications Policy Leadership tor be Next Century.' 
then-Commissioner Powell described a dynamic communications industry in Vle procers 01 being 
lranslorm ed by the rapid technological change brought about by the digital revolution.' Chdrman Powell 
said "Policymakers ... are fast approach ing momenls ol lrulh in which we will have todeclde whelher 
services similar to those offered over one medium Shmld be regdale d in the same manner as new services 
onered over andh er medium-or whether new services should be regulated at all"8 He asked whelher the 
Commission should allw "tradtion al wireline telephone compa nies to take root In the rich soii 01 
dereglla lion lo  g m  innovative servlces as have Internet service providers7'9 And he then declared that: 
"As technology erases the differences between these Services. Communications policy leaders will need to 
reconc ile conflicting regulatory approaches in a way lhal reinforces forward-looking. pro-mm pelitive 
approa: hes and discards ouldaled approache s."'o 

That was 1598. after the Commission had put In place an overly regulatory and unduly burdensome regime 
Io  implement the intended supposedly "pro-competitive. dereyla tory national policy lramervork" of the 
Telecommunications Act 01 1995 1 7  I t w w l d  be easy to belabor the point, but, suRce it to say, that nw, in 
2003, Ihe Commission surely is facing "moment s of truth " 

The benchmarks sel forth above provide a guide tor evaluating whether the Commission's dKlsions in the 
three major proceedin gs-UNE Trienn ial Review. Wirellne Broadbmd , and Cable Highspeed Access- 
meet the minimum requirements necessary to qualify as consistent with the Dynamic Deregulation Vision, or 
whether, instead. the Commission opts for the S laM Regulated Competition ~ s i o n  

11 is my belief that not only the communications indusby, but all of the country's consume(s, will benefit it the 
Commission scores well 
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' teller Imm Mallhew Flanlgan 10 Michael Powell, FCC. Navemwer 25, 2002 
6 See Larry F Oarby. JeHrey A Eiienach, and Joseph 5. Kraeme!, 'The CLEC Experimen! 
Propiess on Poi"! 923 [September 2002) (WaihmplOn. D.C The Progress 8 Fleedarn Foundalioni. at 1 8 2 0  
7 50 FEDERAL COMM L J 529 119981 
8 Id, a1 544. 
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FCC Action Expected 

The Federal Communications Commissim (FCC) is considering ending a number of oneious requlations 
that have discouraged investment and led to job losses In telecommunications m d  broab and sectors. This 
month, the FCC is expected to rethink its rules fa unbundled netwofk elements (LINES). those network 
compo nents I hd  competitive local exchance companies (CLECs) lease frm incumbent local exchange 
companies (iLECs) Indications are that the FCC IS  looking in the right direchon lor change. One possible 
change lhat the FCC IS considering is the phasing out of UNE-P, a complele recombination of UNEs that 
form local telephon e sewices Whiie UNE-P was creited to jumpstart compehtion. ironically, as will be 
discu s e d ,  il has actually discourqed facilitybased compd lion 

Andher posslble FCC decision would limit the extent 01 UNE smites based on th@r Wlab i l i t y  m Ihe 
market If may be. for example. unnecessary to requre ILECs to offer a switching element to its compaitors 
when some competitors already own switches In many markets. switching IS abundantly available to wen 
Ihe smallest of carriers The elimination 01 just one element. such as switching. would have the same effect 
as eliminating UNE~P. 

Chages limiting the extent of unbundling for high~speed Internet sewices. as well as rules vlal provide 
symmetrical r qu la tay  treatment 01 broadband investments. would bring relief to broadbmd investors 
Current rqulalor y rules require ILECs that build brodba nd intrastru cture to shae them with COmptltof s, 
and share Vlem at prices that do not fully compensate the I tECs lor their investment This explains why 
high-speed services are no1 being deployed as fast in the U S as they are in some comtries.'2 Mweover, 
cable operators are not subject to the same unbundling and sharing requirements. which elplains why high- 
speed cable services account lor 70% of b roab and sewices in the U.S. 

These changes, if announced by the FCC. would encourag: CLECs to build allernitive networks, and be a 
boost for consumers and the economy. However. (he FCC may not deal with the biggest problem - narndy. 
the tact that UNE prices have been set too low, creating a market of renters. not builders 

Backgound 

In older to spur competitive entry into the local telephone market. the Telecommunications Act of 19% 
permined CLECs to enter and provide l x a l  telephone services to consumers. The hope was that these 
CLECs ww ld  eventually build their own networks Because building alternative nerworks would take many 
years, the Act permined CLECs to resell the ILECs'services, which allowed them to provide phme Sewices 
immediately to consumers The Act also permitted the CLECs to lease UNEs from the ILECS' networks 
Leasing UNEs would allow CLECs to build portions of their neiwoik, while using portions of the ILECS' 
nerwork In theory. lhis Wmld hdp migrate CLEC customer s from resale to CLEC-owned networks. Over 
time, consumers would benefit from increased competition, as !he invisible hand of market forces would 
replace the heavy hmd 01 industry regulation. At least, that was the Ihinking. 
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Regulatory Malpracti ce 

In setting the prices tor these UNEs. regulaory commissions oilen relied on hypothetical bottoms-up cost 
models. These mcdels typically excluded some overhead costs. ignored regulatory costs. overloo ked actual 
and prudent investments. missed the recoveryof embed ded costs, and undervalued the risk 01 plant 
obsolescence Anolhs problem regulators created was allowing CLECs to recombrne UNEs into UNE-P 
serwce. effectively replicating the resale service cailed for by the Ad. but at half the cost called for by the 
Act. 

The fact IS that UNE prices are being set so iow they have etfectively become a subsidy for CLECs p a d  by 
theti competitors, the ILECs One study calculated tha TELRIC costs would need to be marked up 3 3  
times in order 10 recover the ILECs' sunk cosls and risks." Sevsal studies have Shonn that LINE prices 
were so low that ILECs could not survive solely as wholesale CompaniesP Another analysis compaed 
LINE revewes to relail end-user revenues and concluded that UNEs give the ILECsonly 42%0t the 
revenue (hey would have received from their retail operations.~i Soli anolher study e;timated that 11 Would 
take twenty years of productivity-based p m e  reductions 10 reach the one-lime effect of an immedi ate shin to 
these low LINE prices,la 

Juslilying these arblicially low p r i m  as a way to jumpstart cmpet  ilion. regulatm have continued to drop 
UNE prices. FalINng prices have propped up weak CLECs. now depmdent upm subsidized leasing, and 
overoowde d the market with campet itms. making the whole lot worse OH. And Ihe price reduclions 
cmm ue - last year, several slate comm m ions  made sharp reductions to the ILEC's LINE-P rates. including 
40% and 45% in Calitania and New Jersey, respectively, 

Renters vs. Builders 

The result 01 artificially low LINE prices meaw that CLECs can lease fie ILECs' facilities at rales that are 
cheap- than building their own networks. One time laci l i~-based competitors have now adoped the 
renters' LINE-P modd and stopped investing in local telecommuni cations intrastm CtUie. In short regulation 
is subverting market forces and undermining those CLECs that took great financial risk to build competitive 
networks. As the charl below shows. the increase in l e m d  lines has come at the expense 01 CLEC-owned 
and resale lhnes. The original premise that CLECs would eventually transition to lacilities compebtors has 
no1 come true, than ks to anificially low LINE prices." 

~~ 

1 J e v  Hausman, "Valuing Ihe Effect 01 Regulalion on N e w  Sewlce 5 m Telemmmunicationi, " Braok%'s Papers 0" 
Economic ACDYIIY Micio~onomi cs ,  Braokings Inpl #tule, Wash ington, D.C, 1997, pp 1-54 
' *  Slephen Poclask, 'Competllion a1 Bargaln Prices " pUO1 ,Shed as - T W O  DegleeS 01 Struclural Separation," A m e n d 6  
Nelvork, VOI 102, No 24. Dec 15, 1998, pp 38-42, Stephen POCldSk "Slruclural Separatlon Consequenoes for 
Michigan Conrumen, '" TeleNomi c Research. May 9. 2001, Slephe n Pooask, 'Slruclural Sepdratlon 01 BellSouth 
Telecommunications and Ik Efiecls on Flonda Consumers,' TeieNomc Research, July 31, 2001, and Slephen 
P o m s k ,  "Addibon by Division. HOW Dlvldmg-up Amenlech Indiana Would Add CosIs and Ham Con rumen,' 
TeleNomic Research, May 14 2001 
85 Randolph 1 May and L a v  F Darby. FCC Cornrnenls 01 the Progress and Freedom Faundalion. CC Docket NO, O b  
338 NO 96~98 and No 98~147,  P 24 
3)s  Alfred Kahn, Timolhy Ta ld~ t l ,  and Dennls Weisman, "The Telecom municdllonr Acl a1 Three Years. An E C O ~ Q ~ ~ C  

Evdiuallon 01 115 lmplemenlat ion by the Federal Communlcallons 
1 1 ,  1999 pp 310~32 
' '  The exceplron 10 lhs poinl is mte,modal mrn~elition 
compel~lorr lor  traditional lelepho ne sewices 

C0mm8~1l0n. " lolamallon ECOnOmKS and Policy, YO1 

Cable and w~reless pioviden have now become formidable 
These pmviden do not require UNES 
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Summary 

As the FCC reminks 11s UNE r u l e ,  lhere IS a possibility of positive regulatory change.  including limilallons 
to unbmd ling and pharing out of UNE~P.  However, the main p rob lm  that regulators have caused - 
namely, sening UNE prices too low - could remain unresolved. Resolving this problem will be paramou n l  to 
bringing more inlensive facilities compelilim, as well as increased consumer benefit? telecommunicabons 
inve5tmenI and good payingjobs. These changes would boost econmic  growth and benefilconsumers. 
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UNE was the Loneliest Blunder: From One Network io Many at the FCC 

Sdveig Singleton 
Senia Policy Analyst 

Competiti ve Enterprise InslitUte 

The Federal Communicatims Commission's (FCC) proceed ing M unbundled network elements will lay out 
the ground rules for the next generati on of companies and networks. This is, clearly, a crilical role At the 
same lime, the FCC is no!. never has been. and cannot be in ccnlrol 01 what tdephony M broama nd lmks 
like two or ten years hom now But the FCC cw id  and did spawn rules mat pick who will win and who will 
INe. Technolqlical innovation. investors. and consumer demand do mole to shape the future, but 
regulators have an unlm mate  pmcha nt lor hand icappirg the market place. Lel's look at how some of these 
realities anect the unbunding proceed mg 

The forces at work in telecommunications are as follows There's no "killer app' lor brordban d. Bear 
Slearns recent r e w a s  point to the two sernces presently eroding the power of the former Bell networks 
(Including ATST). benignly neglected wireless and email. The resale or rebundling 01 old copper so minutely 
planed by Reed Hundl's FCC har no1 taken center stage after all All the FCC's tender care of MCI in the 
1980s and 1990s could not save MCliWorldcom. This is a paradox of markets: that legal regimes are 
everyth ing-because no venture gets OH the ground without a baric hamewak 01 rights-and ndhing. 
because the laces tha operate upon ecmo mic actors outside of the legal regime are 50 pow&l and last 
movin g 

One implicafim of thls IS that the FCC laces hardm problems in the unbundling proceeding than usually 
acknow ledged. The common view in the p res  and on The Hill 1s that the issue of ldep hone compdit ion is a 
queslion of the Few (the monoply local phone companies) versus the Many (compeing local exchange 
carriers), Big versus Little. Moncpoly verws Competition. On this view, the FCC laces a simple poiitical 
f ace - the  incumbent local phone companies'inllumce The FCC need only figure out what lesult is likely 
to be pleasing to the many to do the right thing: that is, lo perpetuate extensive unbundling 10 benefit those 
CLECs that have no1 built out their own networks. 

But anyone wilh a deeper grasp of economics undestands thar 11 is not 50 simple. A redistic grasp 01 

economic lorces at work beyond the FCC will push the agency in the direction of scallng hack unbundling 
fa voice and avoiding it for broadbnd. 

Wireless and cable technology means that the spread of competition in business and 
reside" tiai markets, from broadbanj to voice, need not rely so much on old coppm Imps. 
Uncertainties of consumer demand, especially lo( brmdb and, mean that investors Wlll 
need more reward lo take the risk. 
Regulation holding down prices In residential areas helps explain the slower expansion of 
CLECs here as much as (or more than) difficulties with ILECs. 

For thme in the press or lqisl ature wilh little time lo  grapple wilh the p e r d u  ilies 01 Alfred KaWs fodn 01'2s. 
here is a red flag that there I S  more to it than Big versus Linle: Observeis with linle reason to buner up local 
phon? companies are calling lor unbundlin g to be scaled back. These observers include companies like 
Corning and the '"High-T& h' Broadtand Coalition that includes Intel They want broam and, and they argue 
that misplaced unbundling can do more harm than good by discwraging investment ln new networks. 
Corning sponsored a detailed study showing that more t h a  80 percent of incumbent local phone 
companies' potential investment in DSL will be unprofitable if unbund led and made available to competitors 
at discounted prices The High-Tech Broadban d Coa'ihon also calls lor DSL to be held out of the unbundling 
regme. 
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The concern wivl unbundling can be expressed In a number of ways, all getting at the same point. Some 
say mal the FCC's generosity in unbundling will dday facilities-based cornpetison. That is, neithe the 
incum bent local phone companies nor newcomers wiii h a e  much reason to invest in new networks. In other 
words. Vle FCC should focus on giving companies reason to build in Re future, as much as giving Vlem Ihe 
means to provide service in Ihe presen t. One might also call this a dynamic rather than a static concept 01 
competition. It is all a way 01 saying that the FCC needs 10 pay anention to faces like inveslmenl incentives 
and demand 

Terms like 'facilities-based and invisible laces don't make g o d  press, The arguments and the data are 
hard lo simplily into sound bites. But it is ail a reflection of the old dispute between advocates 01 markets 
and advocales 01 government inlervention. 1s more wealth created by taking stun from the haves and giving 
i t to  the have-nots 7 Or is more wealth created by making sure that both haves and have-no 1s have a reason 
to create it by letting them keep their own gains7 This age-dd division explains why seemingly technical 
issues like the fairness of TELRIC pricing have become so politicized. 

The FCC's Notice in the Triennial Review and casual statements of the Commissioners suggesl that the 
FCC 1s r e d y  to address some of Ihe hard econom IC questions here. And they shm Id now h a e  the leans 
01 data and commentary they need to tigure out what is really gang on. The D.C Circuit has told them thal 
simply unbunding every network element that might cost more lor a CLEC than an ILEC was not the right 
l q a l  answer, aligning Ihe law with sensible economics. They have every tml they need to play a leadership 
role, even i l the outcome 8s not popular in every quarter. 

This is not a comfortable position lor the FCC lo be in The element of discmfort slems hom the fact that 
once again the FCC's rules will indirectly and partially determine winners and losers, as any set of ground 
rules will ii put in place late in the game. (AM the agency IS definitely late 10 the game) Thls lime. their 
aclon can replace regulatory-favoritism with fair. consurnw-friendly market faces Losers will react as i l  the 
FCC had largeled them diredly It the FCC does the rigM thing, the hard thing, il WIII not be pretty But when 
has g m d  economics ever been pretty? 
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